









CORRECTIONS.—Page 66, 6th line from bottom, for “having” 
read “have.” Page 79, heading for “To set aside assessment” read 
“ Roake v. American Telephone and Telegraph Co.” Page 87, third 


line from bottom, take out “not.” Page 90, for “E.G. K.” read 
‘2 
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EDITORIAL NOTES. 








THE supremacy of the judicial power under our form of govern- 
ment is strikingly illustrated by the decision of the Supreme Court 
in the Railroad Taz case, and the complete and instant submission 
to it on the part of the people and the legislature. By the decision 
of three judges the state government is stopped in the collection 
of the taxes on which nearly the whole revenue of the state 
depends, and the decision is accepted without a murmur, although 
it was feared that it might stop the whole machinery of 
government, and leave the legislature and the courts themselves 
without the money necessary for their operation. The power of 
the courts to keep legislation within the limits marked out by the 
people in their written constitution is no doubt a valuable safe- 
guard of property under a democratic government, but the effect 
of such a decision in a case like this makes it plain that it is not 
without its disadvantages. The difficulty in the present case is 
that the judges who have power to annul the law have no authority 
even to advise in the making of a new one. The taxing power is 
sovereign and absolute and must be exercised with directness, pre- 
cision and force. It cannot be exercised effectually if every act of 
the legislature is to be merely experimental. The legislature deter. 

mines that a certain kind of tax falls within the narrow and almost 
impossible rule laid down by our constitution, taxes are imposed, a 
million of dollars are collected, and the court says, No, we think 

you have not come within the rule as we understand it; you must 

try again. We cannot tell you in advance what tax will come 

within the rule; but if you levy another we will see if that one is 

good, and so the legislature makes another attempt, and will prob- 

ably fail again. 

The mistake is in restricting legislation too closely by constitu- 
tional provisions on a matter in which the legislature must be 
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absolute, subject only to the people at the polls and to the judg- 
ment of the courts in case of gross violation of equality and rights 


of property. 





THE DIFFERENCE of opinion between the court and the legislature 
seems to relate especially to the extent of the power to classify prop- 
erty for the purpose of taxation, under the clause of the constitution 
which requires property to be ‘‘assessed for taxes under general 
laws by uniform rules and according to its true value.”’ 

The court concedes that the legislature can classify property 
for the purpose of taxing it, but denies it the right arbitrarily 
to select property for that purpose. ‘‘Property,’’ the court 
says may now, as formerly, be classed in view of taxing 
it as a separate thing, but a class cannot be created at the 
will of the legislature, but must arise out of the nature of 
the thing classed. The court admits too that groups of property 
may be made although not in classes, and may be taxed separately 
when it is necessary, for the equitable distribution of a general 
tax, and also that certain property may be exempted from taxation; 
‘** but,’’ the chief justice says, ‘‘ what we are unable to assent to, is 
the doctrine that where a general property tax exists, certain prop- 
erty can be subtracted from the mass of property so taxed, it 
being identical in its nature with such mass, and thus being arbitra- 
rily isolated can be subjected toa tax of the same kind, that is, to 
a separate property tax. From this view it necessarily follows 
that the statute now in controversy cannot be sustained. Its effect 
simply is to segregate certain property from the mass of similar 
property, not to put upon it a proportionate part of a general tax, 
but to charge the part so segregrated with the whole amount of a 
separate tax.”’ 

The legislature, on the other hand, knowing that the classification 
of property for the purpose of taxation had been allowed by the 
courts of other states, under similar constitutional provisions, was 
satisfied that railroad and canal property, whether belonging to 
corporations or individuals was of such a peculiar nature that it 
fell within a classification arising out of the nature of the thing 
itself. Since the lines run through the whole state and having a 
peculiar value as a whole, they thought them incapable of being 
justly taxed in various localities as other property is taxed; and 
since they had been the subject of a state tax, when the amend- 
ment of the constitution was made, they imposed upon them a 
state tax, which should apply to all such property alike. 
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IT WOULD be extremely unfortunate if the constitution must be 
so construed that railroad and canal property must be subject to 
local taxes. If it were taxed in this way by general laws and usi- 
form rules, it could not be assessed at its true value, for its true 
value cannot be determined by an appraisement of its separate 
parts. In whatever manner the tax is assessed, the value of the prop- 
erty ought to be determined with reference to the whole. If the loea] 
rates of taxation must be observed, the valuation ought to be made 
by state assessors, and the total apportioned among the taxing dis- 
tricts in which the property lies. Local assessments would sub- 
ject the railroads to local extortion, and would enable one locality 
to levy duties on the traffic of another. The whole state is inter- 
ested in the taxation of every part of a through line of railroad. 


. THERE HAS BEEN a spirited discussion in the Senate over the 
proposed amendment of the general railroad law which was intre- 
duced for the purpose of preventing the building of a railroad 
bridge over Staten Island Sound. It seems to be conceded that the 
act of April 5, 1878, asupplement to the ‘‘act respecting bridges,” 
directing that no bridge shall be built across the navigable waters 
separating this state from other states without the consent of the 
legislature, does not apply to railway viaducts, which are expressly 
authorized by the general railroad law. The proposed amendment 
to this law provides that corporations formed under this act shall 
not erect any viaduct over navigable waters dividing this state from 
any other state where the tide ebbs and flows, until the plans have 
been approved by the legislature by ‘‘solemn enactment,’’ and the 
legislature has adjudged that the public good requires the building 
of the bridge. It was suggested in the debate in the Senate that 
this provision will impair the general character of the law and 
subject certain lines of railroad to the special action of the legisla- 
ture. 

It is obvious that if the power to bridge navigable rivers had not 
been given by the general railroad law, the whole act would have 
been a mere mockery, for every company organized under it would 
have been stopped at the nearest stream and obliged to wait there 
until they could obtain the consent of the legislature by special 
act. If a single stream had been excepted the act would have 
failed so far in being general, for that stream would have blocked 
the way of railroads between certain points and have left them 
dependent on special. legislation. If the rivers forming the boun- 
daries of our state had been excepted, the law would have failed 
to apply to the railroads that are of the greatest importance to us, 
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trunk lines that put us in connection with the rest of the country, 
the very arteries that are essential to the life of this state asa 
member of the commercial body of the nation. 

The proposed amendment applies only to certain rivers, but it 
none the less impairs the general character of the law, and if one 
river can be excepted, another can be excepted, and if the legisla- 
ture should take speciai care of the navigation of the rivers outside 
of this state, it should take the same care of the navigable rivers 
within the state. Suppose this amendment had selected for its 
protection the Passaic river and Newark bay. What would be the 
use of the general railroad laws for the route between the two 
largest cities of the country? So far as that great line of travel 
was concerned the building of railroads would be dependent on 
special legislation, and this would be subject to the influence of 
existing corporations—the very thing the general law was passed 
to do away with. 

The effect of such exceptions to the general railroad law is to 
make special legislation necessary before railroads can be built, 
and this special legislation is now forbidden by the constitution. 
The consent of the legislature to build a railroad viaduct at a par- 
ticular place can only be given by a special and local law. Such 
consent would be a private, local and special act granting to a cor- 


poration an exclusive privilege and the right to lay down railroad 
tracks, and this the constitution does not permit. . The conclusion 
is that the exception itself is a violation of the constitution, which 
was intended to prevent special legislation, and expressly declares 
that the legislature shall pass general laws providing for granting 
privileges and franchises, and giving the right to lay down railroad 
tracks. 





Charleston Fruit Co. v. Bond. U. 8. Circuit Court. 8S. D. 
Georgia, 26 Fed. Rep. is a decision on the vexed question of pen- 
alty v. liquidated damages. The contract in question was as fol- 
lows: ‘* The said party of the first part do hereby agree, and bind 
themselves not to sell any other party or parties any bananas and 
cocoanuts during the existence of this contract, in the city of 
Savannah, Georgia, except Joseph B. Reedy,’’ and also, ‘‘ For the 
faithful performance of this contract we do each bind ourselves 
one to the other, in the penal sum of $1,000.’’ The party of the 
first part sold bananas and cocoanuts to other parties, and the 
party of the second part withheld the sum of $1,000 from the 
moneys due under the contract. This action was brought to re- 
cover thatsum. The court said: “If this is a penalty, the defend- 
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ant has no authority to withhold any portion of the amount due 
to the plaintiffs. If on the other hand the sum is liquidated 
damages for breach of the agreement, fixed and agreed between the 
parties, that very sum is the ascertained damages, and he would be 
entitled to retain it.”’ 

An English judge has said after an examination of this very 
question: ‘The only thing Iam certain about is that there is a con- 
flict of opinion, this much however is clearly settled: The ques- 
tion whether a sum mentioned is a penalty or liquidated damages 
is one of construction looking to the real nature and substance of 
the agreement. The words ‘liquidated damages’ are not conclu- 
sive; nor where it is expressly declared a penalty, is the court 
bound by the language. On the general question, however, we 
find not only dicta opposed to dicta, but decisions opposed to 
decisions,”’ and after examining the case, the court said: ‘‘It is safe, 
in view of the apparent conflict, to say that when the damages for 
a breach of all the stipulations are uncertain in their nature and 
cannot be ascertained, the sum fixed would be regarded as the 
settled and agreed damages, but when some of the breaches are 
ascertainable, and some are not, in that case, as it is a penalty as 
to one it is a penalty as to all,”’ and in this case they held that the 
sum fixed was a penalty, and since no damage had been ascertained 
the plaintiff must recover the sum withheld by the defendant. 





In Walling v. Michigan, (Supreme Court of the United States, 
January 18, 1886,) it was held that a state law which imposes a 
specific tax on persons engaged in the business of selling liquor at 
wholesale, or of soliciting or taking orders for such liquors to be 
shipped into the state from places out of the state, not having 
their principal place of business in the state, without imposing a 
like tax upon persons engaged in the like business in reference to 
liquors mannfactured in ‘the state, is unconstitutional and void ; 
because such a law discriminates unfavorably against the citizens 4 
and products of other states, and, therefore, is a regulation of com- 
merce repugnant to the constitution of the United States. 

Judge Bradley speaking of the power of Congress to regulate com- 
merce said: ‘‘The power to regulate commerce with foreign 
nations, among the several states and with the Indian tribes, 
is exclusive in all matters which require, or only admit of, 
general and uniform rules, and especially as regards any 
impediment or restriction upon such commerce, that we deem it 
necessary merely to refer to our previous decisions on the subject, 
‘the ‘most importantiof which are collected in Brown v. Houston, . © 


114 U. S. 631, and need not be cited here. We have also repeatedly « , ‘ 
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held that so long as Congress does not pass any law to regulate 
eommerce among the several states, it thereby indicates its will 
that such commerce shall be free and untrammelled ; and that any 
regulation of the subject by the states, except in matters of local 
concern only, is repugnant to such freedom. Welton v. Missouri, 
91 U. 8. 282; County of Mobile v. Kimball, swpra; Brown v. Hous- 
ton, 114 U. 8. 631. In Mr. Justice Johnson’s concurring opinion 
in the case of Gibbons v. Ogden, 9 Wheat. 222, his whole argu- 
ment (which is a very able one) is based on the idea that the power 
to regulate commerce with foreign nations and among the several 
states was by the constitution surrendered by the states to the United 
States, and, therefore, must necessarily be exclusive, and that 
where Congress has failed to restrict such commerce, it must neces- 
sarily be free.’’ 


A STATUTE in Kansas provides that ‘‘a woman may, while mar- 
tied, sue and be sued in the same manner as if she were unmar- 
ried.”’ It was held in Mehrhoff v. Mehrhoff, U. 8. Circuit Court, 
D. Kansas, 26 Fed. Rep. 15, that under this statute a married 
Woman may maintain an action in her own name for the loss of the 
éonsortium of her husband, citing Westlake v. Westlake, 34 Ohio 
St. 621, in which the same decision was made in Ohio. The court 
said ‘‘It is quite apparent by the language used, that it is the 
intent of the statute that a woman so far as the power to assert or 
maintain her rights in a court is concerned, should not be affected 
by coverture ; and the law in that respect places her where she was 
before the marriage. It is true this right of action grows out of a 
rélation only arising where the married relation exists, but I have 
but little doubt that it comes within the spirit and intent of the 
law, and that it was the purpose and intent of the legislature to 
permit a married woman to sue for a violation of her personal 
rights, although such rights grow out of the marital relations.”’ 


Mr. CorBIN has introduced a bill in the Assembly revising and 
amending the acts relating to legal holidays and the protest of com- 
Mercial paper. The most important feature in the bill is that 
which provides that all bills and notes becoming due on a legal 
holiday shall be payable on the first legal business day following 
guch holiday, and tkat twenty-four hours after the bill becomes 
payable under the act shall be allowed in which to give notice of 
Gishonor. The advantage of this is that it frovides the same rule 
it case the holiday falls on Sunday as in other cases. The rules 
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are now different in the two cases by reason of the statute 
which prescribes this new rule in the caseof a holiday falling 
on Sunday. This anomaly might be got rid of just as well by 
making the bill payable the day before when the holiday falls on 
Sunday as in other cases. The other rule was doubtless chosen 
as more reasonable in not shortening the time fixed for the payment, 
It is more important, however, that the law of commercial paper 
in New Jersey should conform to the law of the other states and 
of the greater part of the commercial world. It would be unwise 
to make our rnles on this subject an exception to the general custom, 
We find on referring to the statutes of other states and countries 
that the proposed rule exists in none of the states except California 
and Louisiana, and of foreign countries it obtains only in Canada, 
Holland, Russia and parts of Switzerland. The old rule on the 
other hand is the custom of Great Britain (except in the case of 
statutory bank holidays) France, Italy, Portugal, Denmark, Chili, 
Brazil, and in twenty-six of the United States. In Connecticut 
notes are payable the day after Decoration Dayonly. In Vermont 
if the note is with grace it is payable the day after, if without grace 
on the day before. In Missouri the rule is like our present rule; 
notes are payable the day before unless the holiday falls on Sun- 
day and then the day before. 


It appears from this that the custom of the commercial world is 
almost universal that bills due on a holiday are payable the day 
before, and New Jersey would do well to remain in harmony with 


this ‘custom, 


only correcting the anomaly in regard to double 
holidays. ; 
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HENDERSON ». CITY OF ORANGE. 
(N. J. Supreme Court. February Term, 1886.) 


doing that to supply the loss of water is com- 
petent only incidentally as a means of deter 
mining the diminution of value. The con- 


Eminent Domain.—Assessment of Dam- 
ages for taking Water Rights.—An appeal 
supersedes the commissioners’ appraisement 


and the damages must be determined with- 
out reference to it. 

The measure of damages when the whole 
property is taken is the market value, and 
when a part only is taken it is the difference 
in value before and after the taking. This 
difference is to be ascertained in view of the 
uses to which it might be put before and 
after. Evidence of the cost of doing this or 


demnation being of the right to take and use 
all the waters of a stream at a certain point, 
compensation is to be made on the basis of 
the market value of the quantity of water in 
the stream at that point. 

This principle is not affected by the fact 
that the present appliances of the city are 
incapable of holding or diverting the whole 


supply. 


On appeal to Essex Circuit in proceedings for condemnation of 


water rights. 


Drpuk, J.: In charging the jury made the following preliminary 


statement of legal principles : 
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GENTLEMEN OF THE JuRY :—This is an appeal from the award 
of commissioners assessing the damages sustained by Mr. Hender- 
son by reason of the taking of certain of his water rights. The 
appeal superseded the commissioners’ appraisement and their report 
is of no consequence whatever except to give this court jurisdic- 
tion to try the case and to fix the date as of which the condemna- 
tion took effect and the time as of which the plaintiffs water rights 
taken shall be valued. The issue is to be tried here as if the suit 
had.been originally commenced here, and you are to make the 
assessment of damages as if the question had not been heard and 
decided by the commissioners and without any regard to the 
amount of damages assessed by them. 

The water rights in question were taken under provisions of the 
charter of the city of Orange. Every private owner holds the title 
to his property subject to the right of the public to take it for pub- 
lic use, as much so as if the power to take it for that purpose had 
been embodied in his title deeds ; and the taking of water for sup- 
plying the inhabitants with water for domestic use is a taking for 
a public use. The only restriction upon the right of the public to 
take private property is that imposed by the constitution that it 
shall be upon just compensation. The taking therefore being legal 
on the one hand and the property owner being protected on the 
other hand by the restriction that the taking shall be upon just 
compensation, you are not on the one hand to assess damages as if 
the city was a wrong doer, nor on the other hand are you to make 
any abatement of the valuation by reason of the fact that the 
property is taken fora public use and that the cost of it is defrayed 
by tax-payers. In all such cases the law adopts as the measure of 
the compensation the market value of the property taken, where the 
whole of the property is taken, and where, as in this case, part only 
is taken, then the proposition to be passed upon by the jary is the 
inquiry as to what was the fair market value of the property before 
the part was taken and its fair market value after the taking, that is 
the difference between the value of the property before the taking 
and the value of what is left after the taking. 

The taking in this case was consummated at the date of the com- 
missioners’ report which is February 16, 1885. The problem to be 
solved by you is the difference between the market value of Mr. 
Henderson’s premises in view of the uses to which his property 
was then or might have been applied if he had continued to be the 
owner unaffected by this taking and its market value af.er the loss 
of so much of his water rights as are taken by the city by these 
proceedings tocondemn. That difference in market values, before 
and after, with the addition of the incidental damages, if any be 
sustained between the time the city first interfered with the stream 
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and the sixteenth of February, 1885, when the taking was consum- 
mated, will represent the verdict you should give in thiscase. And 
in the determination of market values before and after the taking; 
the jury are to be guided by the consideration as to what the prop- 
erty would in their judgment have brought in the market, as 
between an owner willing to sell and a purchaser willing to way. 
That is what is meant by market values. 

The proposition I have stated for the valuation of the compen- 
sation to be made for the property taken is the fundamental and 
final proposition in this case, the proposition to be embodied in 
your verdict. Proof with respect tothe cost of doing this, or doing 
that, to supply the loss of the water of which Mr. Henderson was de- 
prived was competent evidence, not to enable you to figure out a ver- 
dict upon such evidence, but to provide you with the means to aid 
you to form a judgment with respect to the diminution in the market 
value of Mr. Henderson’s premises by reason of the taking: a 
judgment founded upon and influenced by the same considerations 
as you act upon in the transaction of your own business. 

The first step in the examination of the case is the determination 
of what in legal effect is taken by the city by these condemnation 
proceedings. In the application for the appointment of commis- 
sioners the proceedings of the common council appraising a certain 
plan for the construction of water works is recited. That plan 
includes the construction of a dam across the river at a point about 
3,500 feet below the Northfield road to create a reservoir. It recites 
that to accomplish the purposes of the city it will be necessary to 
take and condemn certain water rights and privileges of William 
S. Henderson, that is to say the right, liberty and privilege at 
any and all times thereafter to take and divert all and singular the 
waters of the upper end of the west branch of the Rahway river at 
and above the dam built by the city across the said branch of the 
river and to take and convey the said waters away from certain 
lands and premises of said Henderson upon or near said river and 
below the said dam in such a manner that his said lands and prem: 
ises are or may be affected and damaged by such diversion. 

The language of this description is clear and unambiguous and 
its legal effect is not in any manner in doubt. The legal effect of 
this description is to divest Mr. Henderson of the right in all and 
every part of the water in the stream at and above the place where 
the dam is located and to vest in the city the title to the stream at 
and above that point, embracing the water in the stream as increased 
in its natural flow by the accumulation from the water-shed above. 

The legal effect of the condemnation being the taking of the 
right 'I have mentioned and the transfer of the same to the city and, 
as I have already said, that the city being bound to pay the market 
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value of that which it takes by its condemnation proceedings, it 
would follow as the only logical conclusion that compensation is to 
be made to Mr. Henderson on the basis of the market value of the 
quantity of water which is in the stream at the place where the 
city intercepts it at the reservoir dam. 

The principle I have stated is not affected by the fact that the 
present need of the city does not require the whole water supply 
furnished by this stream. The condemnation is for all time, and 
if in the future the increased population of the city may require it 
all, or by legislative authority hereafter obtained the bounds of the 
city be enlarged, or power be given to supply water beyond the 
city limits, the city may direct and use the whole of the water 
whenever by any means the demand for an increased water supply 
may require it. 

Nor is the principle I have stated affected by the fact that the 
present appliances adopted by the city are unavailing to hold or 
divert the whole of the waters of the stream. The present dam is 
leaky and quite insufficient for that purpose. Its cundition in that 
respect will be of great importance when you come to consider the 
plaintiff's damages between the time when the city first interfered 
with the stream and February 16, 1885, the date when the taking 
was consummated, but its condition is of no importance on the ques- 
tion of the compensation to be awarded for the taking. The adop- 
tion by the city of a plan of water works, of which the dam and its 
location happen to be a part, is not binding upon the city. The 
city may adopt other contrivances for arresting and diverting the 
water at that point. It may construct other dams above the loca- 
tion of this dam or it may take the same quantity of water as is in 
the stream at that place from the stream any where below. 

It may do all these things—extend the area of the demand for 
water, adopt more efficient means of holding and diverting the 
water either by different works or by works located anywhere along 
or upon or near the stream, without any obligation to make addi- 
tional compensation to Mr. Henderson; provided, the city takes 
no more water in quantity than is in the stream at the point where 
the present dam is lovated. The reason for according the city a 
discretion with respect to the use of this water and changes in the 
present plan of diversion is that by this condemnation the city 
becomes the purchaser of the right it proposed to take, and for that 
which it purchased it must pay the price. 
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TO SET ASIDE ASSESSMENT. 


“N RE THE MORRIS & ESSEX R. R. TO SET ASIDE ASSESSMENT. 
(Essex Circuit Court. December Term, 1885.) 


Eminent Domain—Condemnation right 
of Assessment of Damages for Opening a 
Street Across a Railroad.—The city of New- 
ark has power under its charter to open 
highways across railroads upon payment of 
just compensation. The compensation is 
not for the taking of the lands, but for the 
additional servitude upon it. 

The compensation should not include the 
expense of erecting gates or maintaining a 


flagman at the crossing for the protection of 
the public, nor the rish of accidents, nor the 
inconvenience to the business of the railroad, 
but allowance should be made for the ex- 
pense of erecting cattle guards for the 
safety of the trains, and for the expense of 
putting down and maintaining planks be- 
tween the rails and for other expenses that 
are necessarily incident to opening a public : 
highway across a railroad track. 








DerpuE, J.: (Orally). Iam ready now to dispose of the applica- 
tion to set aside the report of the commissioners for the assess- 
ment of damages, for the opening of Gold street, Thompson street, 
Gray street and Bathgate place, in the city of Newark, across the 
track of the Railroad Company. The commissioners made an 
award, in each case, I believe of five cents—manifestly an assess- 
ment of merely nominal damages ; and the application is made by 
the company to have this award set aside, and to have it referred 
back to the commissioners in order that they may assess such 
damages as the company is entitled to shave for the use of their 
lands for this purpose. 

That the city has the power, under the provisions of the City 
Charter, to open highways across lands that are in use for railroad 
purposes, I think is entirely settled in this State beyond all con- 
troversy—the distinction being between the mere crossing and the 
taking of the railroad track longitudinally.. But, though the city 
has a right to take, it must take on a basis of making just com- 
pensation ; and the imposing upon lands belonging to the owner 
of an additional servitude has been held by the courts to be such 
a taking as that the owner is entitled to compensation for that— 
not for the valuation of the lands, but for the additional servitude 
that is imposed uponit. That principle would apply in this case. 
The charter of the railroad company is perpetual ; the lands are 
lands on which the railroad is constructed ; and although the com- 
pany has the power to change its location, the probability of their 
doing that is so remote that it wouldn’t furnish the proper basis 
for the assessment of substantial damages—on the theory that this 
servitude, if the railroad company abandoned their tracks, would 
still continue. If the railroad company abandon their tracks, and 
utilize those lands for other purposes, they would have the lands, 
with all the advantages of an open street, without being assessed 
for the benefits arising from the improvement. So that, if that 
was the only element of damages to be considered, I would be 
quite indisposed to interfere with the assessment of the commis- 
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sioners. I think the assessment of damages under these circum- 
stances might be considered as well nigh nominal. 

The contention of the railroad company is that they are entitled 
to other damages beside mere nominal damages such as would 
arise from imposing this additional servitude on lands already in 
use for railroad purposes; and the question argued was what 
damages should be allowed. The company in pursuance of a rule 
allowed them by the court, have taken depositions with a view of 
showing the increased expense that will be thrown upon them by 
reason of the necessity either of keeping a flagman at the station 
house or of the erection and maintenance of gates at the crossing ; 
and the city has served notice upon the company requiring them 
to construct gates at the crossing. 

The first question in the case is whether that sort of damages 
can be allowed. I think very clearly not, although more damages 
are to be assessed than those that I have already mentioned as 
arising from the imposing of this additional servitude on the 
premises. I find, on looking at the cases, that they are uniform 
on that subject ; and I have brought two or three cases for the 
sake of explaining my own views, and for the purpose of showing 
what the line of decision has been, and the grounds on which it 
rests. 

The first case that I call the attention of counsel to is Old Colony 
v. The County of Plymouth, 14 Gray, p. 155, the head note of 
which case is this: 

‘*A railroad corporation is entitled to damages for land taken 
for the laying out of a public highway across its railroad, subject 
to its use for said road; and for the expense of erecting and 
maintaining railroad signs and cattle guards at the crossing, and 
of flooring the same and keeping it in repair; but not for any 
increased liability from accidents, for the increased expense of 
ringing the bell, or for its liability to be ordered by the county 
commissioners to build a bridge for the highway over its track.”’ 

Now, that was the claim on the part of the company, and the 
court overruled that claim; and Ch. J. Shaw, in delivering the 
opinion, said : 

‘The petitioners are entitled to recover damages for taking their 
land for the purposes of a highway, subject, however, to its use 
for a railroad ; for the expense of erecting and maintaining signs 
required by law at the crossing; for making and maintaining 
eattle-guards if necessary ; and for the expense of flooring the 
crossing and keeping the planks in repair. 

‘*The petitioners are not entitled to recover for the other ele- 
ments of damage, which were allowed by the sheriff in the second 
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‘The other case that I have before me is the case of The Massa- 
chusetts Central Railroad Company v. Boston, Clinton and Fitch- 
burg Railroad Company, 12 Mass. 124; and that is a case of a 
claim of damages as between two railroad companies. In that 
case the syllabus is: 

‘*A railroad corporation, across and twenty feet above whose 
road another railroad has laid its road, cannot recover damages for 
the expense of maintaining a flagman at the crossing of a high- 
way, alleged to be necessary to guard against the greater liability 
to accidents occasioned by the obstruction of the view along its 
railroad, by means of the abutments of the new railroad of the 
other corporation.”’ 

In that case the corporation seeking to condemn crossed the 
track of the other company very near to a public highway, which, 
as appears from the case, was in open view, with no special neces- 
sity for flagman or extraordinary precautions. They located their 
railroad in such a manner, by means of a bridge, as that the view 
of the highway at that crossing was obstructed ; and the question 
as to whether they were to be allowed for damages incident to 
the increase of expense arising from the increased danger of cross- 
ing the highway was before the court. Ch. J. Gray in that case 
says: ¥ 

f A railroad corporation across whose road another railroad or a 
highway is laid out, has the like right as all individuals or bodies 
politic and corporate, owning lands or easements, to recover dam- 
ages for the injury occasioned to its title or right in the land occu- 
pied by its road, taking into consideration any fences or structures 
upon the land, or changes in its surface, actually required by law 
or in fact necessary to be made by the corporation injured, in 
order to accommodate its own land to the new condition. 

‘* But it is not entitled to damages for the interruption and in- 
convenience occasioned to its business, nor for the increased liabil- 
ity to damages from accidents, nor for increased expense for ring- 
ing the bell, nor for the risk of being ordered by the county com- 
missioners, when in their judgment the safety and convenience of 
the public may require it, to provide additional safeguards for 
travellers crossing its railroad.”’ 

And the subject is considered in 2 Wood on Railways in the 
note to section 246 on page 806,and also in section 261,on page 935 : 

‘Thus, in taking a part of a turnpike road, the fact that the 
railway will diminish the business of a turnpike is not to be con- 
sidered ; nor where one railway crosses another are damages to be 
given on account of a statutory requimement to stop trains at such 
crossing, and the consequent impairment of the handling capacity 
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of the engine. Nor are damages to be given for the delay, incon- 
venience, trouble and danger resulting from such crossing.”’ 

Then, referring to a case in Illinois, he continues: 

‘In the case last cited the court said: ‘The law requiring rail- 
road trains to stop before crossing another railroad being a mere 
police regulation, and subject to repeal at any time, the damages 
sustained by a railroad company from the delay, inconvenience 
and trouble in stopping before crossing another road seeking a 
condemnation for right of way across the track of an existing 
railroad, are too vague, indefinite and contingent to be an element 
in the assessment of damages in favor of the road to be so crossed. 
Nor is the increased danger arising from the crossing of the track 
of one railroad by the trains of another to be considered as an ele- 
ment of damage in such proceeding. To allow damages on such a 
claim would violate the rule that they cannot be allowed on mere 
conjecture, speculation, fancy or imagination. They must be real, 
tangible, and proximate. Nor is this rule in conflict with what 
was said in a case before this court, in which it was held that only 
such injury and inconvenience as reduce the capacity of the cor- 
poration to transact its business, and necessarily result in damage 
and loss, are elements of damage. Direct and immediate damages 
alone are recoverable in this class of cases, and remote or merely 
incidental damages cannot be considered.’ ”’ 

I consider the rule especially applicable to cases where the cross- 
ing of a railroad track is by a public highway. In the first place 
the railroad has the first right to the use of the premises for the 
purposes of running their trains over them, and the public must 
yield to the right of the railroad company whenever the public 
right and the right of the railroad company clash, and all the 
regulations there are on the subject with regard to the care neces- 
sary tocross a public highway in running a railroad train are police 
regulations. They are regulations incident to the transaction of 
the business, and in my judgment are not assessable as damages in 
a case of that kind. 

I shall follow the rule laid down in the Massachusetts case. I 
cannot see exactly the distinction made in one case between dam- 
ages arising from the necessity of erecting gates or stationing flag- 
men, and those arising from the necessity of putting up signboards. 
Probably the attention of the court was not called to that. But I 
think, in the assessment of damages besides those damages which are 
assessable under the first head I have mentioned, embracing a new 
servitude, under the control of the public and not of the railroad 
company—those damages which might well be nominal, or at least 
very small—that allowance should be made, under the rule laid 
down in the second of the Massachusetts cases that I read, for the 
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expense of cattle-guards. They are erected, not for the purpose of 
preserving the lives of cattle—because every man must keep his 
cattle upon his own premises—but for the purpose of securing 
safety to the trains, and other expenses that are necessarily inei- 
dent to the opening of a public highway across a railroad track. 
So also I think the expense of planking between the rails, and of 
course maintaining the planking, is a legitimate element of dam- 
ages in cases of that kind ; because this planking is put there fora 
double purpose. It is put there by the railroad company for the. 
reason that it needs the control of its own tracks, and would not 
with safety to itself permit anybody else, unskilfully perhaps, to 
interfere with them at any point ; and, in the “next place, for the 
preservation of the track itself. . 

It seems to me that these are elements of damages to be consid- 
ered in case of this kind, and the only reason I asked the attend- 
ance of counsel was to determine what should be done in this case ? 
Whether I shoulda refer it back to the commissioners with direction 
to make an assessment on the basis of what I have said this morn- 
ing, or whether I should put this case in such a shape as that, by 
an appeal, the whole case might be tried before this court, 
in such a way as to be subject to review on a writ of error ? 

Counsel for Appellants: For the reasons I have stated hereto- 
fore, I prefer the former course. 

The Court: Then I will refer it back with these directions. 


Nore.—Damages are allowed for cattle guards and planking, and refused for gates and 
flagmen, on the ground that the former are for the safety of the trains, and that the latter 
are required only for the protection of the public under police regulations. It would seem 
that gates and flagmen were necessary for the safety of the trains, as well as for the pro- 
tection of the public, and if so, do they not come within the principle applied to cattle 
guards ? Eb. 





ROAKE ». THE AMERICAN TELEPHONE AND TELEGRAPH COMPANY. 
(Court of Chancery of New Jersey. February Term, 1886.) 


Telegraph Wires in Streets.— Rights ef town the license to use the street for the put- 
adjoining Land Owner—Injunction.—A pre- ing up of the line. The right of the com- 
liminary injunction will not be granted to plainant must be clear before a preliminary 
restrain the stretch of telephone wires over injunction is granted, and it seems that the 
land of the complainant lying in a public putting up of the wires violates no right of 
street when company has obtained from the complainant. 


Bill for injunction. On erder to show cause. On bill and affida- 
vits annexed, answer of the company and affidavits on the part of 
the defendants. 

Mr. Cortlandt Parker for complainant. 

Messrs. Wallis & Hdwards for Bayonne. 

Mr. M. Eggleston, of New York, for the company. 

THE CHANCELLOR: The complainant is the owner of a lot of land 








80 THE NEW JERSEY LAW JOURNAL. 


on Avenue E in the city of Bayonne, and the bill is filed to restrain 
the Telephone and Telegraph Company from erecting its pules upon 
the land in the avenue between the front line of his lot and the 
middle of the avenue, and from stretching its wires over that land 
upon its poles. The bill states that the land in the avenue was 
dedicated to public use, while the place was under township 
government and before the city was incorporated; and it claims 
that the fee in the before mentioned land in front of the complain- 
ant’s lot to the middle of the avenue is in him. The company is 
acting under an agreement with the city by which the latter in con- 
sideration of one dollar and certain covenants and agreements on 
the part of the former, gives to it license to erect poles and stretch 
its telephone wires on and along certain designated avenues and 
streets of the city, including avenue E, but the agreement, among 
other things, provides that the company shall get permission from 
the land owners before putting down poles in front of their lots. 
In consideration of the license the company agrees to furnish cer- 
tain telephone facilities to the police and fire departments of the 
city. It appears that the company does not propose to erect poles 
on the land claimed by the complainant, but does propose to 
stretch its wires above that land upon poles set at each side of it 
but not upon it. The present application is for a preliminary in- 
junction. To warrant the court in issuing such interlocutory pro- 
hibition the right of the complainant must be clear. The defend- 
ants insist that the city not only had the right to authorize the 
company to put its poles in the avenues and stretch its wires 
thereon, but was under legal obligation to do so, because the act 
of 1880 entitled ‘‘ A supplement to an act entitled ‘ An act to incor- 
porate and regulate telegraph companies,’ approved April ninth, 
eighteen hundred and seventy-five,’ provides that whenever any 
telegraph or telephone company organized under the original act 
or by virtue of any special act shall apply to the common council 
or other legislative body of any incorporated city or town through 
which it is intended to construct its telegraph line, for a designa- 
tion of the streets in which the posts or poles of such company may 
be erected, it shall be the duty of such common council or legisla- 
tive body to give to such company a writing designating the streets 
in which the posts or poles shall be placed, etc. P. L. 1880 p. 201. 
The city claims that it has the right to use the streets for the pur- 
pose of telegraphic or telephonic communication, that such use is. 
part of the public uses to which the streets of the city may lawfully 
be put by the city authorities without the consent of the owners 
of lots abutting on the streets or making compensation to them. 
It has been so adjudged in Massachusetts. In Pierce v. Drew, 136 
Mass. 75, it was held that the appropriation of a public highway 
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for the use of a line of electric telegraph by the erection of poles 

thereon and stretching wires upon the poles above the surface of 

the ground, does not impose an additional servitude, and that a 

statute authorizing such use is constitutional, although it does not 

provide for compensation to the owner of the fee of the highway. 

The legislature of this state appear to have considered that the 
use of the street, so far as the wires are concerned, was not a viola- 

tion of the rights of the owner of the soil in the street; for, while 
it recognizes such rights as to the erection of poles, it does not do. 
so as to the wires. It is laid down that if telegraph posts be 
erected within the limits of a street or highway without legislative 
authority they are nuisances, but that if the erection be thus 
authorized they are not. 2 Dill. Mun. Corp. Sec. 552. In the 
case in hand the company does not as before stated intend to erect 
poles on the land in front of the complainant’s lot, but means 
merely to stretch its wires along the front at least 25 feet above 
the ground on poles erected on adjacent or neighboring property. 

The present injury from such use cannot be great. It certainly is 
not so great as to warrant a preliminary injunction. A vrelimi- 
nary injunction will never be ordered unless from the pressure of 
an urgent necessity. The damage threatened to be done, and 
which it is legitimate to prevent during the pendency of the suit, 
must be in an equitable point of view of an irreparable character. 
And a complainant is not in a position to ask for such an injune- 
tion when the right on which he founds his claim is as a matter 
of law unsettled. Cit. Coach Co. v. Camden Horse, R. R. Co., 2 
Stew. Eq., 299. The complainant’s counsel urges that the act to 
incorporate and regulate telegraph companies does not include in 
its terms telephone companies. But the supplement above referred 
to contemplates the organization of telephone companies under 
the authority of the original act which speaks of telegraph com- 
panies alone. Moreover the defendant company is organized as its 
name indicates and its charter provides for telegraphic as well as 
telephonic commuication. That the right of the complainant is 
debatable is quiteapparent. The question raised is a most important 
one. Ido not intend to express any opinion at this time upon the 
merits of the controversy. [tis enough to dispose of the present mo- 
tion that the complainant’s right is not clear. Nor does any embar- 
rassment in denying a preliminary injunction arise from the fact 
that the statute inflicts a penalty for destroying, injuring or ob- 
structing a telegraph line after it shall have been constructed 
under the act; for the prohibition is against such action if willful 
and unlawful. If the company has not the right which it claims 
its action in the premises will be taken at its peril. It will gain 
no right by the refusal of this court to prohibit it at this stage of 


6 












82 2 THE NEW JERSEY LAW JOURNAL. 


the suit, and this court will be able to protect the complainant in 
his rights. The motion for a preliminary injunction will be denied 
and the order to show cause discharged with costs. 


THE POWER OF CONGRESS OVER NAVIGABLE WATERS. 


The proposal to build a railroad bridge across the Arthur Kill 
from New Jersey to Staten Island, has given rise to some discus- 
sion as to the power of the state and the national government in 
regard to the building of bridges over navigable waters. Two 
bills have been introduced into Congress, and one has been reported 
favorably in each House, authorizing the. Baltimore and New York 
Railroad Company to build such a bridge. This was done against 
the emphatic protest of the New Jersey Legislature, which passed 
resolutions protesting against the action of Congress as an interfer- 
ence with the.rights of the state and invoking the sympathy of 
all her sister states in the maintenance of the doctrine of estab- 
lished and acknowledged state rights; and at the same time a bill 
is introduced to amend the general railroad law so as to require the 
approval of the legislature before a bridge can be built across 
navigable waters separating New Jersey from adjoining states. 
There has been a good deal said on both sides of the question, both 
in the legislature and in the newspapers, and the subject is likely 
to provoke further discussion. It may be interesting, therefore, to 
refer to the decisions of the United States Courts upon the ques- 
tions involved. 

The resolutions passed by the legislature go so far as to say that 
the erection of an interstate bridge over a navigable stream can 
only be authorized by the states which it connects, and that the 
action of Congress authorizing a bridge is an act of usurpation, 
and the resolutions quote the decision of the Supreme Court in 
Gilman v. Philadelphia, 3 Wall. 713, that the right of 
eminent domain over the shores and soil of navigable waters for 
municipal purposes is exclusively in the state. Mr. Cortlandt 
Parker in his argument before a committee of the legislature 
insisted that Congress cannot authorize the building of a bridge 
without the consent of the states, that the power of Congress to 
regulate commerce consists in making rules for carrying it on and 
not in making the paths by which it shall go, not in building rail- 
roads, canals or bridges, but declaring how it shall be governed in 
these paths, and he declared that the prohibition of a bridge was 
such a rule, but that the erection of one was not, and that Con- 
gress had power to prohibit, but no power to build a bridge. He 
cited Gilman v. Philadelphia above mentioned, and Gibbons v. 
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Ogden, 9 Wheaton 1, in which he said Chief Justice Marshall de- 
cided that the power to authorize ferries rested wholly with the 
states. 

In Gibbons v. Ogden it was held that the states have the power 
to authorize ferries in the absence of federal legislation, but not 
that Congress had not that power. The latest decision of the 
Supreme Court on that subject is the Gloucester Ferry case, 114 
U. 8., in which the court held that the business of a steam ferry 
across the Delaware is interstate commerce and not subject. to exac- 
tion by the states. 

The other case referred to by Mr. Parker was a case in which the 
state of Pennsylvania had authorized a bridge over the Schuylkill 
at Philadelphia, and the Supreme Court did hold that the state 
had the right of eminent domain over waters for municipal pur- 
poses, and that state legislation was to be sustained when Congress 
had taken no action, but Justice Swayne said in that very case, 
‘*The states have always exercised this power, and from the nature 
and objects of the two governments they must always continue to 
exercise it, subject, however, to the paramount authority of Con- 
gress whenever the power of the state shall be exercised within 
the sphere of the commercial power which belongs to the mation.”’ 

The power of the United States in respect to bridges arises out 
of the power to regulate.commerce, and out of the control of navi- 
gable waters which is vested in the federal government, and this 
power is the same as that possessed by the states before the consti- 
tution was adopted. 

In the language of the Supreme Court in the Gloucester Ferry 
case ‘‘the power to regulate commerce embraces within its control 
all the instrumentalities by which that commerce may be carried 
on, and the means by which it may be aided and encouraged.’ 

That railroad bridges are among these instrumentalities was 
declared by Justice Davis in the case of The Mohler, 21 Wall. 230, 
where he said: ‘‘These bridges supported by piers of necessity 
increase the dangers of navigation, and rivermen, instead of recog- 
nizing them as lawful structures built in the interest of commerce, 
seem to regard them as obstructions to it, and apparently act on 
the belief that frequent accidents will cause their removal. There 
is no foundation for this belief. Instead of the present bridges 
being abandoned more will be constructed. The changed condition 
of the country produced by the building of railroads, has caused 
the great inland waters to be spanned by bridges. These bridges 
are toa certain extent impediments in the way of navigation, but 
railways are highways of commerce as well as rivers, and would 
fail of accomplishing one of the main objects for which they were 
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84 
created—the rapid transit of persons and property—if rivers could 
not be bridged. 

And again in Balto. & Ohio R. R. Co. v. Maryland, 21 Wall. 
450, referring to the power of Congress to establish and facilitate 
the means of communication between different parts of the country, 
Justice Bradley said: ‘‘This power was formerly exercised in the 
construction of the Cumberland road and other similar works. It 
has more recently been exercised, though mostly on national terri- 
tory, in the establishment of railroad communication with the 
Pacific coast. But it is to be hoped that no occasion will ever arise 
to call for any general exercise of such a power, if it exists. It 
can hardly be supposed that individual states, as far as they have 
reserved, or still possess, the power to interfere, will be so regard- 
less of their own interest as to allow an obstructive policy to pre- 
vail. If, however, state institutions should so combine or become 
so consolidated and powerful as, under cover of irrevocable fran- 
chises already granted, to acquire absolute control over the trans- 
portation of the country, and should exercise it injuriously to the 
public interest, every constitutional power of Congress would 
undoubtedly be invoked for relief. 5 * ° * * * 
Commercially this is but one country, and intercourse between 
all its parts should be as free as due compensation to the carrier 
interest will allow. This is demanded by the general welfare and 
is dictated by the spirit of the constitution at least. Any local 
interference with it will demand from the national legislature 
the exercise of all the just powers with which it is clothed.” 
This was not said with especial reference to the erection of bridges 
but it is a very emphatic assertion of the power of the nation to 
open and maintain lines of communication through and across the 
states, whether water or by railroads and bridges, and to see to it 
that these lines are not obstructed by the action of the states. 

The sum of all the cecisions of the Supreme Court in regard to 
the power of Congress over bridges is thus stated in 1 Abbott's 
National Digest page 725; Section 17, title ‘‘Commerce,’’ Subdivis- 
ion ‘“‘Bridges.’’ ‘‘The commercial power of Congress extends to 
authorizing or prohibiting bridges of a character to obstruct navi- 
gation across navigable streams between the states or necessarily 
used in commerce among the states.’’ Citing the following cases: 
Wheeling Bridge case, 18th How. 421; Bridge Co. v. U. S. 105, 
U. 8. 470; Miller v. New York 109, U. 8. 513; Clinton Bridge case 
10 Wall, 454; Willamette Iron Bridge Company v. Hatch, 19th 
Federal Reporter 347. 

In the first Wheeling Bridge case, Pennsylvania v. Wheeling 
Co., 13th Howard, 518, it was held that the Wheeling Bridge over 
the Ohio authorized by a law of the state of Virginia was a nui- 
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sance, and that the law authorizing it was in conflict with the leg- 
islation of Congress which regulates the commerce among the 
different states and with foreign nations carried on upon this 
river. 

After this decree on the 21st of August, 1852, an act of Congress 
was passed, providing that the bridges across the Ohio River at 
Wheeling from Virginia to Ohio were lawful structures and the 
bridges were declared to be lawful post roads, and the bridge 
company was authorized to maintain their bridges in their present 
position, and captains of vessels were directed to regulate their 
chimneys so as not to interfere with the bridges. It was held that 
the power of Congress to regulate commerce includes the power 
to determine what shall or shall not be deemed by law an ob- 
struction to navigation and that this act was within the legitimate 
exercise of the constitutional power to regulate commerce. 

In The Bridge Co. v. The U. S., 105 U. 8. 470, Congress gave its 
assent that a bridge across the Ohio at Cincinnati might be con- 
stricted in accordance with the terms of a charter conferred by 
special laws, but provided that if free navigation should be ob- 
structed such assent might be withdrawn or any necessary altera- 
tions directed. 

While it was in progress Congress did withdraw its assent unless 
certain specific changes should be made. The company made 
them but demanded compensation for it from the United States. 
It was held that the United States was not liable. 

Chief Justice Waite said: ‘*The paramount power of erecting 
bridges that affect the navigation of the navigable waters of the 
United States is in Congress. It comes from the power to regulate 
commerce with foreign nations and among the states”’ (citing Wil- 
son v. Blackbird Creek Co., 2 Peters, 145; Wheeling Bridge case 
18th How., 421; Gilman v. Philadelphia, 3 Wall. 713; Clinton 
Bridge case, 10 Wall, 454; Railroad Co. v. Fuller, 17 Wall. 560; 
Pond v. Turk, 95 U. S: 459: Wisconsin v. Duluth, 96 U. S. 379). 

The Chief Justice proceeds to give a history of the enactments 
of Congress with reference to bridging streams from 1852 to 1869 
some authorizing new bridges and some legalizing existing bridges. 
One of these acts alone authorized the erection of six bridges 
across the Mississippi and one across the Missouri. In determin- 
ing the question before the court as to the liability of the 
United States to pay for the expenses of the change required by 
act of Congress, after the bridge had been built under the author- 
ity of Congress and the states, the Chief Justice said : 

‘Congress is just as free from state interference as any other 
subject within the sphere of its legislative authority. The action 
of Congress is supreme and over-rides all that the states may do.”’ 
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‘‘The resolution of 1869”’ (that is the resolution passed by Con- 
gress,) ‘‘became by the operation of both Congressional and state 
enactments, the law on which the rights of the company depend. 
It was the paramount license for the erection and maintenance of 
the bridge and the company by accepting its provisions, became 
subject to all the limitations and reservations of power which | 
Congress saw fit to impose,’ and the court held that the reserva- 
tion of power authorized Congress, in spite of state legislation 
and its own permission, to compel any change of the structure 
which it might see proper to require without any compensation 
to the builders of the bridge. 

In a dissenting opinion, Justice Field insisted that the powers of 
Congress had been too broadly laid down by the majority of the 
court. He said: ‘‘The doctrine of a paramount power in Congress 
over bridges crossing navigable streams, either to authorize their 
construction, or regulate them, that is control them when con- 
structed, derives its support from its power to protect the free 
navigation of such streams.”’ 

But, he adds: ‘‘Of course, should Congress undertake the con- 
struction of a road for the postal service or other national pur- 
poses it might authorize the erection of a bridge over navigable 
streams, to connect the road on opposite sides. But it is not of 
such works, or of bridges connecting them, that weare speaking; 
but of bridges built under the law of a state, and the power 
which Congress has to interfere with and control them.”’ 

He says, page 494: ‘‘From the use of the word ‘assent’ to the 
erection of a bridge over a navigable river, or the declaring of one 
already erected a lawful structure, the transition has been easy 
and natural to the assumption of an affirmative power in Congress 
to authorize, independently of the action of the states, the con- 
struction of such bridge and to control them. From the authori- 
ties cited, and the reasons assigned, it is evident that Congress 
possesses no such power.”’ 

This view of Mr. Justice Field was pressed in his dissenting opin- 
ion with great force, but it was contrary to the opinion of the court, 
which substantially declared in the broadest terms the full power 
of Congress to control the whole matter of authorizing or prevent- 
ing bridges over the navigable waters of the United States in the 
interest of commerce. 

Miller v. The Mayor of New York, 109 U. S. 385, related to the 
Brooklyn Bridge built under the laws of the state of New York 
and in accordance with the authority given by Congress. Referring 
to the case of Gilman v. Philadelphia, 3 Wallace, in which the 
court refused to declare the bridge connecting the streets of the 
city and authorized by the state laws, a nuisance, in the absence of 
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any action concerning it by the courts, Justice Field said: ‘‘ In 
giving its opinion the court observed that it should not be forgot- 
ten that bridges, which are connecting parts of turnpikes, streets 
and railroads are means of commercial transportation as well as 
navigable waters, and that the commerce over them may be greater 
than on the water; that it was for the municipal power to deter- 
mine which should be preferred and how far either should be made 
subservient to the other ; and that this power could be exercised by. 
the state until Congress interfered and took control of the matter.”’ 

‘**In that case there was noapproval of the structure by Congress 
except such as might be inferred from its silence. In this case 
there is a direct authorization of the bridge after careful considera- 
tion of its effect upon navigation by a committee of distinguished 
engineers. In that case the bridge was held to be a lawful struc- 
ture against all private parties, the Federal government alone 
having the right to object to the obstruction to navigation of the 
river which it might cause and toremove it. In this case that gov- 
ernment does not object, but approves and sanctions the structure, 
and the public benefit from it far outweighs any inconvenience 
arising from its interference with the navigation of the stream.”’ 

In the Clinton Bridge case, 10 Wallace, 454, a bridge was 
built across the Mississippi river under the authority of the states 
of Iowa and Illinois. An act of Congress provided that it should 
be a lawful structure, and should be recognized and known as 
a post route. A bill in equity was filed to enjoin the building 
of the bridge on the ground of injury to navigation. It was held 
that the act of Congress declaring it should be a lawful structure 
and known as a post route, means not only that the bridge shall 
be a post route, but also that as built with its abutments, piers, 
superstructure, draw and height, it should have the sanction of 
law and be maintained and used in that condition, and this al- 
though the act was declared by its title to be simply an act 
declaring the bridge a post route. 

The suit in Chancery which was begun before the passage of the 
act was abated by the act, although pleas and a replication had 
been filed, proofs taken and the case was ready for hearing. 

In Esconaba Co. v. Chicago, 107 U. S. 678, a Transportation 
Company filed a bill to enjoin the city from closing the draws 
of the bridges over the Chicago river for the morning and evening 
hours designated, and from enforcing the ten minutes limitation 
as to opening bridges, and to compel the removal of the objec-, 
tionable piers and bridges. 

The river was not entirely within the state of Illinois. It is 
crowded with vessels of all kinds and along its banks are docks, 
warehouses, elevators and appliances for shipping. Mr. Justice 
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Field read the opinion. He said: ‘‘ When the power of the state 
is exercised so as to unnecessarily obstruct navigation of the river 
or its branches, Congress may interfere and remove the obstruc- 
tion. If the power of the state and that of the Federal Govern- 
ment come in conflict, the latter must control and the former 
yield. This necessarily follows from the position given by the 
constitution to legislation in pursuance of it, as the supreme law 
of the land. But until Congress acts on the subject, the power of 
the state over bridges across its navigable streams is plenary.”’ 

It was held in this case that the law of the state of [Illinois con- 
cerning this river, wholly within that state, in the absence of any 
action by Congress, must be upheld. In Pond v. Turck, 95 U. 8. 
459, the same doctrine was held, Mr. Justice Miller delivering 
the opinion. 

In South Carolina v. Georgia, 93 U. S. 4, the state appealed 
directly to the Supreme Court to restrain the United States from 
building a jetty in the Savannah river, so as to change the course of 
the channel and the court refused todo so. The court dismissed 
the bill, and Mr. Justice Strong said: ‘‘They (the States before the 
adoption of the Federal Constitution) had plenary authority to 
make improvements in the bed of the river, to divert the water 
from one channel to another, and to plant obstructions in it at their 
will; but the power to regulate commerce, conferred by the Consti- 
tution, is that which previously existed in the states. The power 
to regulate commerce comprehends the control for that purpose, 
and to the extent necessary, of all the navigable rivers of the 
United States which are acvessible from a state other than those in 
which they lie. For this purpose they are the public property of 
the nation, and subject to all the requisite legislation by Congress.”’ 

And when it was insisted that although Congress could remove 
obstructions, it had no power to authorize placing obstructions in 
the bed of the stream, the court denied the position, and said that 
if it were true, ‘‘every structure erected in the bed of a river, 
whether in the channel or not, would be an obstruction. It might 
be a light-house erected on a submerged sand-bank, or a jetty 
pushed out into the stream to narrow the water-way, or the pier of 
a bridge standing where vessels now pass.”’ 

And Judge Strong added: ‘‘It is not, however, conceded that 
Congress has no power to order obstructions to be placed in the 
navigable water of the United States, either to assist navigation or 


to change its direction by foreing it into one channel of a river 
e rather than the other. It may build light-houses in the bed of the 
stream. It may coustruct jetties. It may require all navigators 


to pass along a prescribed channel in their passage.”’ 
Attorney General Devens in 1880, referring to this case, said in 
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an official opinion: ‘‘It is well settled that Congress has power to 
make improvements in the beds of navigable rivers of the United 
States, to divert the water from one channel to another, and to 
plant or remove obstructions at its will.”’ 

There is a decision not generally known of Mr. Justice Miller’s 
at Circuit in 1870, United States v. Duluth, 1 Dillon, 713. The 
Government of the United States was making certain improve- 
ments at the mouth of the St. Louis river intended to keep open 
and deepen the channel by building out jetties and making the - 
current narrower and swifter. The bill was filed by the United 
States and alleged that the city of Duluth was engaged in cutting 
a canal which would divert the water and have the effect of render- 
ing the work of the United States ineffectual and the bill asked for 
an injunction against the city. Mr. Justice Miller granted the in- 
junction and said: ‘That the protection, improvement and general 
control of the navigable waters of the United States are within the 
constitutional competency of Congress, there can be no doubt. 
This power has been so often asserted both in Congress and in the 
Supreme Court, that reference to the adjudged cases would be an 
affectation of learning. No one has denied this for many years 
past, and it is not denied by the counsel on the present occasion. 
All the reported cases which concede this power to the states agree 
that it exists only while the Congress of the United States refrains 
from the assertion of its authority, and that when the latter is 
called into exercise, it is not only paramount but exclusive. 

Such is the principle asserted by the Supreme Court in Crandall 
v. Nevada, 6 Wall. 35, and in Gilman v. Philadelphia, 3 Wall. 713, 
and in Cooley v. The Board of Wardens, 12 How, 297, in all of 
which the question is thorgughly examined. 

It is unnecessary to cite more cases. These decisions make it 
clear that the following propositions are fully established: 1. That 
until Congress takes action in the matter the states have full power 
to authorize and prohibit the building of bridges over navigable 
waters for municipal purposes, as they may think, for the best 
interests of all persons, subject always to the right of Congress to 
interfere and control the matter whenever it may deem it necessary 
so todo. 2. That Congress hasall the power over navigable waters 
that was formerly vested in the states, and that when this power is 
exercised it is paramount and exclusive. 3. That Congress has 
power to regulate commerce, and that this power is superior to 
that of the states and extends not only to the rules for carrying it 
on, but to the instrumentalities by which it is conducted and the 
roads by which it is carried. 4. That bridges are instrumentalities 
of commerce, and that railroads and bridges as well as rivers are 
within the commercial jurisdiction of the Federal government. 5, 
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That Congress, whenever in its opinion the general good requires, 
has the right to obstruct or improve navigable rivers, and to pro- 
hibit, control or authorize the building of bridges, in the line of an. 
interstate railroad and even across navigable waters. E. G. K. 





OSCAR NAUNDORF, ADMR., ETC. v. GEORGE SCHUMANN, ET ALS. 
(Court of Chancery of N. J. October Term, 1885.) 


Devise—LafPing of Legacy, Administra- Held, that the wife took only a life estate. 
tor c. t. a.—The testator declared by his will Annin’s Exr. v. Van Doren’s Exr., 1 Mc 
that all his property, both real and personal, Carter 135 distinguished. The will reposed 
should be for the use of his wife, and that a personal trust in the executor, and the 
after his decease and upon the event of her power of sale cannot be exercised by the 
death, the whole was to be disposed of asto administrator ¢. 4a. The death of a legatee 
his executor or executors should seem best, in remainder after the death of the testator 
and the proceeds divided equally between and before the death of the widow did not 
his own and his wife’s brothers and sisters. cause the legacy to lapse. 

Bill for construction of will and directions as to distribution of 
estate. 

Mr. F. W. Stevens for complainant. 

THE CHANCELLOR: Adam Rienaker, late of Newark, deceased, 
died January 12, 1871. By his will, dated July 26, 1854, he pro- 
vided as follows: ‘* First: My will and desire is that all my prop- 
erty both real and personal, shall be for the sole use and benefit of 
my wife Julianna, after my decease and in the event of her death, 
then what shall remain to be disposed of in the manner following, 
viz: The whole to be disposed of as shall to my executor or exe- 
cutors seem best, and the profits or proceeds thereof to be equally 
divided between Maria Schumann,’’. etc., ‘‘and lastly I do 
hereby appoint Francis Kornayer and Lawrence Henninger 
to be my executors to carry out my wishes and desires 
as herein expressed.’’ The will -was proved by Henninger 
alone, January 24th, 1871. He was on his own applica- 
tion discharged as executor February 24th, 1885. On the 28th of 
that month Kornayer renounced the executorship, and on that day 
the complainant was appointed administrator de bonis non cum 
testamento annexo. The widow died October 18th, 1884. 

The first question propounded is, what is the estate of the widow 
under the will? The gift to her is not of the property, but only of 
the use and benefit, and in the event of (by which is meant upon) 
her death, the whole is to be converted into cash and the proceeds 
divided equally among the persons whom he names. The case 
differs essentially from those of which Annis Exr. v. Van Doren’s 
Admr., 1 McCart. 135, is an example, in which the estate is given 
absolutely in the first instance with absolute right of disposal and 
then there is a gift over at the death of the legatee vf so much as 
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3, ; may then remain unexpended ; for here the gift is only for the life 
)- of the primary legatee with the remainder absolute to the others. 
n | The will gives to the widow no power, express or implied, to dispose : 
of the property or any part of itin any way. At her death, the 
whole of it is to be converted into cash and divided among the 
other legatees. The testator indeed uses the qualifying words 
‘‘what shall remain,’ but he probably used them in view of the 
fact that some of the personal property was of a consumable 
‘> character. 
“a The next question is whether the administrator cwm testamento 
sed annexo has power to sell the land. If the power were merely to 
the sell the property and divide the proceeds it could lawfully be exer- 
ms cised by the administrator with the will annexed. Rev. p. 398, 
tor sec. 11; Howell v. Sebring, 1 McCart. 84. But although the direc- 
not tion to convert is absolute it is coupled with a trust, or confidence 
in the executors who are to sell as ‘* may seem best’’ to them ; that 
of is they are to exercise a discretion in making the sale. Thisisa 
personal trust and confidence which does not devolve upon the 
administrator with the will annexed. The administrator cannot 
2d, execute the power. Chambers v. Tulane, 1 Stock. 146; Brush v. 
rO- Young, 4 Dutch. 237; Lanning v. Sisters of St. Francis’ Hospital, 
)p- 8 Stew. Eq. 392, 400. 
of Another question presented. is whether the death of a legatee i in 
th, remainder after the death of the testator and before the death of 
1g, the widow will cause a lapse of the legacy. The legacy for life, 
Ke- and the legacies in remainder, took effect and became vested at the 
lly sume time—the death of the testator. And they vested absolutely, 
do The death of a legatee in remainder after the testator’s death and 
yer before the death of the widow would cause no lapse. 
S 
io FRANK BERGEN, RECEIVER, v. ISAAC LITTELL ET ALS. 
ai (Court of Chancery of N. J. October Term, 1885.) 
of Discovery in aid of Execution.—A Re- The receiver may obtain by such a bill dis- a 
ceiver appointed in a proceeding for discov- covery of property which has been concealed, 
lay ery in aid of execution can maintain a billin No inquiry as to the debtor’s solvency is per- 
um his own name to clear the debtor’s property tinent on the question of fraud and the 
from liens put upon it in fraud of creditors. receiver is entitled toan answer on this point. 
Ow Bill for discovery and relief. On special demurrer to bill. 
, of Mr. R. HE. Chetwood for the demurrapnts. 
on) Mr. W. T. Day for complainant. 
eds THe CHANCELLOR: The complainant is a receiver, appointed 
ase under the act ‘‘respecting executions,’’ Rev. p. 393. By the bill 
n’s which is exhibited against the judgment debtor and his son and 
ven daughter, to the former of whom on the 25th of June, 1884, the 
and debtor assigned a mortgage, then owned and held by him of $3,000 
as for the consideration, as alleged in the assignment, of $1,000, and te 






the latter on the same day he assigned two other: mortgages for 
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$700 and $200 respectively, also then owned and held by him, for 
the merely nominal consideration of one dollar. He was then 
indebted to The Importers’ and Traders’ National Bank of the city 
of New York, the creditor under whose judgment the complainant 
was appointed receiver, in a large sum of money for which the 
bank subsequently recovered judgment against him in the Supreme 
Court of this state. The judgment was for $14,687.85 damages and 
$55.97 costs. The receiver was appointed July 9, 1885, The 
bill is filed to set aside the assignments as fraudulent as 
against the complainant and it prays a discovery as to 
the debtor’s property and as to his insolvency. He demurs. 
The ground of demurrer is that the complainant is receiver, 
has no right to any property of the defendant except that 
which he owned or was held in trust for him at the time of issu- 
ing the execution, and that the debtor cannot be required to 
answer as to his insolvency, which matter he also insists is immate- 
rial. It is settled that a receiver such as the complainant. can 
maintain a bill in his own name to clear the debtor’s property 
which has been discovered, from liens put upon it by the debtor 
in fraud of creditors. Miller v. Mackenzie, 2 Stew. Eq. 291. . In 
the case just cited the bill was filed to set aside mortgages which 
the debtor had put upon personal property of his before the ap- 
pointment of the receiver and for a delivery of the property to 
the receiver. Nor is there any reason why upon the principle of 
that case the receiver may not bring a suit in equity to discover 
the debtor’s‘property which is concealed. The inquiry as to his 
insolvency is pertinent to the question of fraud in his conduct and 
the complainant is entitled to his answer upon that subject. The 
demurrer will be overruled. 





MISCELLANY. 











THE N. J. SUPREME COURT EXAM- 
INATIONS. 
EXAMINERS FOR JUNE TERM, 1886. 
J. Frank Fort, Henry Harris, Eugene 
Stevenson, George D. Scudder, John C. 
Besson, Allen H. Strong. 





NOVEMBER TERM, 1885—ATTORNEYS. 

1. What is the common law? What is 
the statute law? What force and effect does 
the common law have in the State of New 
Jersey ? What are the rules for the con- 
struction of statutes? What statutes does 


the Constitution of New Jersey forbid the 
enactment of ? 

2. What is a Court? Enumerate the 
Courts of New Jersey; state the jurisdiction 
of each, whether civil or criminal; also, state 
over what causes of action each has jurisdic- 
tion, and which have original or appellate 
jurisdiction, or both. 

3. Define the difference between actions 
ex contractu and actions ex delicto. Give the 
different forms of actions that may be used 
respectively under these two headings, and 
define each particular form of action so used. 
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4. What is process and how many differ- 
ent kinds are there in New Jersey, and de- 
fine each ? <A 

5. What are pleadings? How many dif- 
ferent kinds are there, and what is the office 
or use of each ? 

6. What is bail in civil actions, and when 
may it be required in New Jersey ? 

7. In what cases does a writ of attachment 
under the statute of New Jersey issue; and 
how is it issued and executed? State the 
proceedings to judgment in cases where no 
appearance is entered. 

8. What are the proceedings for the entry 
of judgment upon bond and warrant of 
attorney to confess judgment ? 

g. In what cases does the action of eject- 
ment lie? What are the statutory pleadings? 
What must the summons and declarations 
contain ? What, for the purposes of action, 
is the effect of the plea of the defendant ? 
If the plaintiff appears at the time of trial 
and the defendant does not appear, what is 
the effect upon the proof to be made by the 
plaintiff ? 

10. What is a distress? What goods may 
be distrained for rent? Within what time 
must a distress for rent be made? How 
and when may goods distrained for rent be 
sold ? 

11. What is a contract? Define “ con- 
sideration ”’ as applied to contracts. What 
contracts must be in writing under the stat- 
ute of frauds of New Jersey? What are 
the exceptions? What are the four most 
usual contracts whereby the right to chattels 
personal may be acquired ? 

12. What is a corporation? What is the 
first division of corporations according to 
Blackstone? State an example of each. 
How otherwise divided? How are corpo- 
rations created ? What are their powers ? 
How created and dissolved in New Jersey ? 

13. What are the provisions of the Con- 
stitution of New Jersey as to taking private 
property for public use? What special laws 
are interdicted by the Constitution ? 

14. What is a mortgage? What are the 
remedies to enforce the payment of a mort- 
gage’? What is the orderly course of pro- 
cedure in an uncontested suit for the fore- 
closure of a mortgage where there are infant 
and absent defendants ? 


15. What are the proceedings for the sale 
of lands of a deceased person for the pay- 
ment of his debts ? 

16. What is usury? What is the rate of in- 
terest in New Jersey? What is the penalty 
for usury ? 


FEBRUARY TERM, 1886—COUNSELLORS, 
1. Give the attestation clause of a will. 


‘ 2. (40.) How may a debtor in the custo- 
dy of an officer, under a capias ad satis faci- 
endum, obtain the benefit of the insolvent 
laws ? 

3. (44.) What costs are recoverable in a 
suit on a promissory note where the defense 
is usury and is established ? 

4. (57-) From what date is a judgment a 
lien on the lands of a judgment debtor? 

5. From what time does an execution 
issued against a judgment debtor bind his 
personal property ? 

6. After what time may @ stranger apply 
for administration? 1. Where an executor 
refuses to probate a will. 2. Where no ap- 
plication is made by widow or relative to 
administer on intestate’s estate. 3. Where 
the testator or intestate dies in another state. 

7. If, after a father’s death, leaving the 
mother, all the children die intestate, leav- 
ing neither widow nor husband, or any issue 
of them surviving, how will their personal 
property be distributed ? 

8. If a wife obtains a divorce from her 
husband for adultery, does such a divorce 
take away her right of dower ? 

9. How may a widow avoid accepting a 
devise of real estate made to her by her hus- 
band and secure dower in his lands, notwith- 
standing such devise ? 

10. Who may grant a license to keep an 
inn or tavern? (A.) By whom must the ap- 
plicant be recommended ? (B.) What must 
recommendation contain ? (C.) 

11. How long a time must elapse before 
an executor may be sued for a legacy by the 
legatee under a will ? 

12. Within what time must actions be 
commenced for? 1. Words spoken. 2. Tres- 
pass for assault, battery and imprisonment. 
3. Detinue, trover and repievin. 

13. What is the effect upon these limi-+ 
tations if the person entitled to the action 
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shall be under twenty-one or insane when 
the action accrues ? 

14. If you desire to obtain a rule to show 
eause why a new trial should not be granted 
on an issue in the Supreme Court tried at 
the Circuit, to whom must you apply and 
within what time after verdict ? 

15. When may a person in peaceable pos- 
session of lands in this state, claiming to 
ewn them, bring and maintain a suit in 
Chancery to settle the title of said lands? 

16. What is the effect of twenty years ad- 
verse possession by an individual of lands 
dedicated to the public ? 

17. How are actions for slander to be 
styled in the process and pleadings ? 

18. How are actions of trespass for inju- 
ries to real property to be styled in the pro- 
¢ess and pleadings ? 

19. How are actions of debt to be styled ? 

20. What are the necessary proceedings in 
laying a public road under the general law ? 

21. How may such proceedings be re- 
viewed ? 

92. Where lands owned by tenants in com- 
mon lie in two counties, and one of such 
owners is a minor, what courts have jurisdic- 
tion to decree a partition thereof ? 

23. How long are the lands of which any 
person shall die seized, or entitled, liable for 
the payment of such person’s debts ? 

24 What is the effect of an alienation or 
encumbrance by an heir or devise within the 
time during which such lands are so liable ? 

25. How can the heir or devise prevent 
the sale of such lands ? 

26. How should a plea which sets up new 
matter conclude ? 

27. What is a departure in pleading? Is 
there more than one kind ? 

28. What is the effect upon a last will of 
the birth of a child of the testator in his life 
time after the making of such will, no issue 
he might have being provided for or men- 
tioned therein ? 

ATTORNEYS. 

1. What is municipal law? Analyze its 
several parts. 

2. Define general customs ; define particu- 
Jar customs, and give their necessary requi- 
sites. 

3. What are the relative private rights of 
persons ? 


4. State and define the different kinds of 
bailments. 

5. State the courts of New Jersey, and 
the jurisdiction of each. 

6. Into what classes were actions divided 
in Common Law, and state how they are 
now divided under the rules of the Supreme 
Court? 

7. What pleadings may be filed in an 
ordinary action at law, and at what times? 

8. Who may make a demand for a specifi- 
cation of defences, and when? 

g. Give the orderly course of procedure 
in a suit in the Supreme Court upon a book 
account to which there is no defense, and in 
which it is desirable to enter judgment at 
the earliest day possible. 

10. State the necessary steps to docket a 
judgment obtained in a District or Justice's 
Court in the Court of Common Pleas. What 
is the effect of such proceedings ? 

11. State the period of limitation for 
actions on book accounts; on a promissory 
note; in actions in tort. 

12. Define equity. 

13. State the orderly procedure in a suit 
to foreclose a mortgage where there are 
absent and infant defendants, no defence 
being interposed. How would you get pos- 
session of the premises if the mortgagor re- 
fuses to give them up ? 

14. State the injuries to real property; de- 
fine ouster, trespass and waste. 

15. How would you proceed to stay waste? 

16. What is a nuisance? How can it be 
remedied ? 

17. Define vested and contingent legacies. 
How can either of them become lapsed ? 

18. In case of persons dying intestate, 
who may grant letters of administration? 
To whom may they be granted? State the 
necessary proceedings. 

Ig. When may a writ of attachment issue 
for the collection of a debt? Explain the 
necessary preliminary steps. 

20. Can a married woman make a valid 
will? 

21. State briefly the effect of marriage at 
the Common Law upon the personal prop- 
erty of a woman, and then state briefly the 
change made by the statutes of this State. 

22. What is the bail in civil actions, and 
when may it be required in New Jersey? 
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23. What is acontract? What contracts 
must be in writing under the statute of 
frauds of New Jersey? What exceptions? 





ADMITTED TO PRACTICE, 


CouNSELLORS.—Michael T. Barrett, New- 
ark; Louis Adolph Ziegler, Newark; Wm. 
I. Lewis, Paterson; John H. Dahlke, Bel- 
videre; Charles C. Hommann, Perth 'Amboy; 
John H. Reynolds, Paterson; John T. Dunn, 
Elizabeth; Frank Bartlett, Newark and 
Samuel C. Cowart, Freehold 

ATTORNEYS.—Harry E. Richards, Bloom- 
field; Joseph E. Hunt, Hamilton Square; 
George B. Tinker, Ocean Grove; Joseph F. 
Crowell, Arlington; Eugene C. Cole, Sea- 
ville; Harry S. Douglass, Cape May Court 
House; John Monteith, Newark, Eckard 
P. Budd, Mount Holly; Charles M. Van 
Buren, Paterson; George N. Hoxsey, Pater- 
son; Alexander R. Fithian, Bridgeton; John 
T. Johnson, Newark; Peter Backus, Point 
Pleasant; Schuyler C. Woodhull, Camden. 


SUPREME COURT DECISIONS—FEB- 
RUARY TERM. 

State, Central Railroad Company, prose- 
cutor, v. State Board of Assessors. On 
certiorari to remit assessments under railroad 
taxation act. Opinion by the Chief Justice. 
Syllabus. 

1. A separate, independent property tax 
cannot, under the constitution of this state, 
be put on property arbitrarily selected for 
the purpose and set apart from other prop- 
erty of the same kind. ‘ 

2. The constitutional amendment that re- 
quires that ‘‘property shall be assessed for 
taxes under general laws, and by uniform 
rules” prohibits the selection simply at the 
legislative will of the property of two classes 
of corporations, separating it from the mass 
of similar property and imposing an exclu- 
sive tax on the property so selected. 

3. A property tax for state purposes im- 
posed on the lands and tangible personal 
property used by railroad and canal compa- 
nies and on their franchises, such tax touch- 
ing no other property, declared unconstitu- 
tional. 

State. ex Atwater v. Delaware, Lacka- 
wanna and Western Railroad Company, 
Opinion by Depue, J. Peremptory mandam- 
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us granted to compel Railroad Company to 
issue a commutation ticket although the ap- 
plicant had broken the rules of the company 
in the use of a former ticket. 

William L. Aflen v. Lewis C. Wyckoff. 
On certiorari to Union Common Pleas. 
Opinion by Dixon, J. The act of April 4th, 
1878, for the protection of game and game 
fish held to be constitutional and valid in its 
application to the act of a non-resident of 
the state killing game on the property of 
persons who have formed an association, 
under the laws of the state, for the protec 
tion of game on their own property. 

Keran Colgan v. John Pelleus. In error 
to the Hudson Circuit. Opinion by Magie, 
J. Judgment below affirmed. 

Blackburn v. Reilley. On case certified 
from Essex Circuit. Opinion by Van Syckel, 
J. Application for the payment to the 
plaintiff of money deposited in court must 
be denied. 

Adams v. Haines. Opinion by Knapp, 
J. Judgment of ouster ordered. 

Henry M. Cox v. Farmers’ Mutual ‘Insur- 
ance Company. Opinion by Parker, J. 
Demurrer sustained. “ 

State v. Hoboken. On certiorari, opinion 
by Depue, J. Writ dismissed with costs. 

Conover v. Davis, Collector. On certio- 
rari. Opinion by Dixon, J. Ae/d, The 
Court cannot, on certiorari, determine dis- 
putes as to the value of ratables, for the 
purpose of increasing the tax levied thereon, 

Adelaide E. Pow v. State. On error to 
the Essex Sessions. Opinion by Magie, J. 
Held, ‘the act of March 25th, 1881 (Laws 
1881, page 240) amending sec. 75 of the 
Crimes act, makes the intent to cause a mis- 
carriage of a pregnant woman, an essential 
element of the crime created; knowledge of 
the woman’s condition is not an essential 
element of the crime, mere belief of the 
existence of pregnancy being sufficient, with 
the circumstances, to justify the inference of 
the intent. 

Kerr v. Willis. Opinion by Van Syckel, 
J. Motion to strike out pleas granted. 

By Chief Justice— 

Kerbaugh v. Dialogue. Rule to show 
cause made absolute. 

Potter v. Plume. Demurrer overruled. 
Delaware, Lackawanna and Western 
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Railroad Company v. Wilkinson et al. Rule 
to show cause discharged. 

New York, Ontario and Western Railroad 
Company v. Odell. New trial granted. 

Knight v. Clark. Judgment for defend- 
ants. Opinion filed. 

Peck & Barnard v Mooney. Judgment 
affirmed. 

Reed v. Barton. 

By Depue, J.— 

State, Schomp, pros. v. Brunswick. Judg- 
ment affirmed. 

State, Herr, pros, v. Johnson. 
show caused discharged. 

Peoples’ Loan Association v. Fury. Judg- 
ment set aside. 

State v. Thomas Twomy. Indictment 
held good. Motion to quash denied. 

Stiles v. Vandewater. Judgment affirmed. 

By Dixon, J.— 

Gardner v, Wiggins et al. 
cause discharged. 

James Tymar v. Jos. Wharton, Judg 
ment of non suit reversed. Cause remanded 
to District Court for new trial. 

*# Milan Ross v. Winsor, Collector. 
damus refused. 

Thorndyke Saunders v. Morris, Collector. 
Assessment affirmed. 

Hornby v. City of Beverly. Proceedings 
of the Council, particularly mentioned in the 
certiorari, set aside. 

Prudential Insurance Company v. Clark, 
receiver, etc. Assessment set aside. 

Jelliff v City of Newark. The act of 
March 27th, 1882, relating to the improve- 
ment of streets and the construction of sewers 
in the cities of this state, is. a general law, 
although it applied only to cities. The fact 
that a street has been once paved and prop- 


Demurrer sustained. 


Rule to 


Rule to show 


Man- 


erty benefited thereby has been assessed for 
the cost thereof, does not render invalid an 
assessment upon the same property for the 
repaving of the street with an improved 
pavement. 

By Magie, J.— 

Enos Freeman v. James R. Sayre, Jr. 
Held, By contemporaneous conveyances of 
lots on an alley, by descriptions bounding 
thereon, with a right of way over the alley, 
in common with the other owners, the title 
passes (unless there are express words of ex- 
clusion) to the centre line of the alley, sub- 


ject to the private way, and for an injury to 
the soil and things affixed thereto, an action 
of trespass will lie by an owner in possession 
of the adjoining lot. 

By Van Syckel, J -- 

Morton v. Tilton. Application for man- 
damus. 

Jackson v. Camden. 
with costs. 

Parkhurst v. Van Derveer. 
below set aside. 

Parker v. Washoe Mining Company. 
Judgment set aside. 

State, Lozear v. Board of Health of New- 
ark. Opinion to be filed. 


Judgment affirmed 


Proceedings 





THE NAME OF A DEFENDANT. 

A summons was issued in the District 
Court of the city of Elizabeth by Amos H. 
Van Horn against Mrs. George Dubvis and 
another by the same plaintiff against Mrs. 
A. F. Hoagland. The summons was issued 
upon written agreements in the nature of 
leases, providing for paying for personal 
property on instalments, and they were sign- 
ed by the defendants as the names appeared 
in the summons giving their residences. 

On the return of the summons the defend- 
ants did not appear. Mr. Corra N. Wil- 
liams for plaintiff moved for judgment. He 
referred to the statute, Practice Act, Sec. 28, 
providing ‘‘ that in all actions upon bills of 
exchange, promissory notes or other written 
instruments, any of the parties to which are 
designated by the initial letter or letters, or 
some contraction of the Christian or first 
name or names, it shall be sufficient in the 
process or declaration to designate the party 
by such name.”’ 

Judge Gilhvoley 4e/d, that this statute ap- 
plied only to instruments in the nature of a 
promissory note, and that the defendant not 
having been sued by her legal name the 
process had no vitality, and the defendant 
not having appeared the process could not 
be amended, but the suit must be dismissed. 

Mr. English appeared for the defendant 
Hoagland, and in that case the Judge, before 
granting the non-suit, required Mr English 
to furnish the real name of “the defendant. 
The debt was thereupon paid 

If this statute does not cover such a case 
as this,and we think it does, it ought to be so 
amended as to prevent a failure of justice on 
a mere technicality. There is no reason 
why a person should not be sued by the name 
which he calls himself in the contract sued 
on. 





